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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY GENERAL

Honoreble 4, O, ¥lowers
Sgeratary of Staete
Agstin, Texaa

Dear Sirt Attn: Mr, Quude A. Williams

Opin n No, 0=1635
1gllin& ¥ee and Frang
Taxaas of the latado
and Cattle Company,

w¢ are in receipt of your letde or Oet-ber 26,
1939, requeating ths opinion of this Dy -
~mount your department should acosptas
cnpital stock of the #atedor Lang ¢
sd, an Znglish corporation, fo
its fess for reng its rig

i

ed, and its anmual freneh
viged Civil SGtatutes,
in part, as follows

84| Re~
Your latter reads,

50 200 sheres of the par
5 y #30,00, has been sabaorib-
o, - *l’ 1,000.00.

The capital 'called up' by the direce
*;74,000 <00, amounting to approximataly
anare.

*{g) The eapi 1 prepaid in reapect Of
'Oapiﬁl oallable® is LeS 1.00,

n(a) The capital still calledls is -~

3372;039.00, whieh 13 sacurity for debentures
issusd amocunting to $346,656,00,

MO COMMUNICATION i TO BI CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL QR FIRST ASBISTANT



Hon, ¥,.C. Wlowers, Fags 2

"The company contends thatthe sudseribed
éapital stook is $974,000.00 and that the capital
amounting to $4{87,000.00, subjsct to ¢all, is not

- subjeoct to filing fees or franchise taxss, their
oontention being that $114,961.00 sdvanced over
and adbove $20,00 per shere is in the nature of
an advancement upon which interest is psid aml
that the capital atill calladle is not due by the
stockholders ag stock subseribed until the direc-

“t%ors oall for such payumsnt, The canpany's argu-
ment ia that under the Snglish law the azocunt
subsoribed should bs deterained ss the amount
enlled by the directors, and that antil a eall

~ 4s made for the unpaid portion, there is no lia-

. bility o tha part of ths stookholders for the

" balanoce of the stock subsoription, hercs no fil-

. ing fas should he assessed ggainst this portion
of the stoock. In support of their conteation
exearrss fram a resoldtion passed by ths Boara

“of bDirectors on Februsry 1, 1867 and froa the
‘cags of Lock & Trotasn, v. Quesnsland Investoens
‘and Land Mortgags C ny, Limited, 1896 LR AC,

gs LAl, were sudmitted in their lettsr datsd

ap tenber 18, 1939, Alzo observe their conten~
44on in their lstter of September 2nd that share~ -
holders 4o not have the option of peying the
full $30.00 per share on their sheres at this
time, as the remaining $10.00 is sudbjedt to eall,

*vie also call your attention to the proviasions

oontainsd on s 9, 11, 15, 16 and 35 of the Ap~
ticles of Association filed in this offics in 1929

‘ooncerning the naturs of this stock,

*You will observe that in the renewals of
‘perait dated Cotober 25, 1929, October lat, 1919,
Septamber 18, 190%, and Uccmﬁor 8, 1899, state-
ments ware made that all of the ocapital stook was
subscribed and approximtely 75% thereof paid in,
and riling fees pald on the entire capital stoek,

"Ye, thersfore, Pequest your opinion as to
which of ths foll amounts our filing fee
shall bs based:

"(a] 461 000,00
-'m ii:oas.'qél.o_o
w{e} § 974,000,00
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‘s also rsquest your opinion as to whioh
it b Pl Yl s mitmes mrw Puanahdiss baw wdl11 ha
Wr WAMS JuiUMIG [~ 537 =) Wil & b il N AN 5 A 50 P i YhAA WY
assenned!?

-i.) $1,461,000.00
"id) $1,088,961.00

“{e) & 974,000.00"

_ That part of drticle 3914, Reviged Civil Statutes,
1925, as smended, Acts 1931, p. 204, Ch, 120, providing ror

the filing fee of a forsign corporation o renew its right

to 2o business in Tms,—wr:ada aa follows:

"Upon obtaining a psrmit under Article
1529 and apon filing & certiried eopy of auy
mcnﬁi,:lni; or s‘n't lement undesy :;31:1; 1;.2& ;ach
forseigr ceorpora n ghall pay 0 | 17 ]
for the griﬂhge of be admitted to 40 an ,
intrastate buainess in s State; Firty -(#50.201
Dollare for the first Ten Thousand {¥10,000,00)
Dollars of its issuad eapita) stook smployed in
Texas, 83 hereinaftsr determined, and Ten {$10,.00)
Dollars for each additiomsl Ten Ihousand ($10,000,00)
Dollars or fractional part thereof. The amouvut of

Al Mmool meBhal e ale e beeralla a1atT e Abkhad
iU ABOUSL BSapivEi CUPUULE W VWEARVAN BEL4 VE WMWY

proportion of the whole thereof, es the gross
assels emp in whole or in part in intrestats
busineas in Texas, plus the gross recsipts from in-
trastate Texas business, bear to the entire sssets
and resogipts of the corporation, In the eaas of

a begimmar coyporation obtaining & parmit to do
buninese in Texas for tha Lirst time, vwhore it

has thereforare snploved no oapital stock in Tegms,

Sha aml o PEYSen Pus ~® Pidbe THEA O DAY Iave
i WG DL A A-L.l-‘-l‘ APE Wi F A Wy \YSWE WV ] SWAARE W

shall be paid as hersinabovs providsd end within
ninsty {90) days after ths expiration of the first
year under its permit, the corporasion shall file

- an affidavit with the Secratary of State exeoutad
br ong of 1ts exsoutive officers, ahowling the amount .
of gross assets employed in whole or in part in in-

. trastate business in Texas and the amount of 1ts
entirs gross assets at tha end of sueh first year with
a2 cther date reguired to ealenlate thefss, and
‘&% such time ahall pay to the Secretary of State
ths balaneé™ 8¢ the filing fee on ths proportion
of 1ts ilssusd capital atock as hareinbefors deter~
mined, in exocess of Ten Thousand '()310,006.00) Dol-
lars at the rate of Ten {§10.00) “ellars for each
additiona)l Ten Thousana ? 10,000.00) Dollars or
frectiopal part of such exosss, If, dunrla nn{
year of the life of any such permis, addifiona



Hon. ¥,0, ‘?J.W‘l‘a, P‘G‘ &

capital stock is iscued mndeér an amendment
inoreasing the eapital stesk, such sorporation
shall, within ninety (90) days from the end of
such permit yesr,file a s r affidavit and
pay the balancs of the filing fee Oa any such ad-
ditional issued capital stoek saployed in Texas
as shown in such report in the same manner as
noddcd herein for ths payment on the excess
the case of a beginner corporstion; provided,
that the minimum riling fes for any amendssnt or
supplement shall be Fifty (§50,00) iollars. Where
the szasts suzployed in Texas are used jointly in .
intrastate and interstate business, only that {:r-
tion of the gross value thereof shall be uped
caloulating such feas aa ths intrastate Texas re-
ceipts bear to the interstate Texas recsipts from
the entire operation in Texas,"

| Artiels 708,, Revized Civil Statutes, 1925, as .
tomu“d' Aots 1931, p. 241, “h. 265, provides, in part, as

"{a} 3Bxcept as herein provided, every
domestic and foreign corporation hsretofors
or hsreafter chaytered or authorized to do.
businsss in Texas, shall, on or before May
1lst of sach year, pay in advance to the Ssore-
tary of State a rfranchiss tax for the year
Tollowing, based apon that proportion of the
ocutatanding capital stock, surplus and une
divided profits, plus the amount of outstand-
ing bonds, notes and debentures, other than
those maturing inless than a year from date
of ismsue, as ths gross receipts from its dusi-
ness done in Texas bears to the tcel gross
recsipts of the sorporation from its entire
business, which tax shall be coaputed at the
following ratea for each fme Thousand lollars
(£1,000.00) or fractional’paxt thareofsdy , v

: We 40 not understand your request as intended S0
Tegiew your departmental conatruetion of the statutes, sinecs
~thelr snactment, which is based upon an Attorney General's
Confersnce Opinion writtsn by EHon, C, M, Cureton, First
Agsistant At y Genaral, lats “nhief Justics of the Supr-
eme Court of Texam, dated April R,lgi?, Book 49, P.151,4,C,
Opinions and Rep, 1916-1918, p. 221 which it was rulsd
that™oapital stoock of said eorpmti’.cn 1asued and outstand-
ing” mgant that part of the suthorized capital stoek whieh
had been subzoribad although not fully paid in and subjeot
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to eall. For the parpsses of thie Opinian we 608t your
lony establinhed depertmantal constructionof these stat-

utes And consider the contentions ¢f the tazxpayer tinatbs-
esuse of ths Undigh laws applicadble to such oorfmtion.

the full amount of its stock should not ba considered for
taxation or license fea purposes,

: Apparently under ths ®n: nah law members of the
-1imited Company are issued certificates on ths total par -
walus of the. sharss subascridbed upon psyment of 4 ‘part cr all
of tha rar value, in this instance four pounds on six pounds
per valus stock, leaving two pounda per share unpaid for
which the sudscriber is sudjeet $0 call, 7The etookhiolder
may not pay up ths unpaid portion of his astoek in the ad=-
sence of a call or without the ocnsent of tha directors and
4% is alno provided that advances say bs made by the stock-
“holdsrs as o prepayssnt againat futurs calls on thair ap-
‘peid stock; when suthorizsd by the dirsotors. Thess pre~
ts ngainpt calls are not considered as payments upon
the atock in its strict senss, dut are consideved more in the
pature of a loan upon which interest is paid and in the
svent a- call 13 made, or ths ocorporstion is dissolved and
1t bsoomes necessaxry to snforce oalls for ths benefit of
ereditorn, the amount advanced {s gredited as an offset
ogeinst such call to the extent of the prapoyment. Under
the lawe of Texag a ecorporetion may not issus stoeok upon’
an inadeguats consideration snd it is provided that a cor-
poration mll not issus stook exceyt for monsy paid, labor
dbns or Pro g‘ received, Constitution, Artialse XIX, Sec.
6, Articies 1353-1354, Revized Clyil Stabutas, 1925. ' Stook
subsoriptions must be fully paid up within two years.

© Ve quote the rollw.‘ma from mmr'- Ganpm Law
15th Eqition, pegen 96 and 1105 y

~ “™Bvery such subgeriber becomes & member
Apac facto on the incorporation of ths eoapany,
and 1fable us the holder &f wimtever numbar of
shares he has subscribed for. The 23rd section
of the Aot of 1862 (for whioh mect. 85 of the
Aet of 1929 is substiduted) u Bm, ? d -.
pofnted out (Xicols' cass -
fines the statumaof a mbacribar or the mom-
‘andum of asscciation in a 4ifferent way %o the
position of other persons who agrse to begoms
membara. ‘It is plaint, aam Lord Coirns in
Evan' case (1E£67)3; L.R, 2 Che Appe. 430, *that
the originel asuhacribers ars, dy the set of Pare
liement, deemed to lave taksn the shares sst op~
poaite their names'; the oh 6% bsing that the
public mizght rely with ¢ dsnce oo the sub-
scribera of the mmremdm bawning manbsrs of
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ths company. And ses ¥igotti's ocase, 4 3q. 238,
in the case of ths subseribers of the memorandum,
therefcre, no allotment is necessary (Le lLondon
and Frovinelal, & Yo, 5 Che U, 535); no entry on
the 1register of menbars 1s neosesary. Nichol's
case, uupraé Alexander v, Autoomtic Telephonae

To. " (1900)

Ch, 63. The subseribar is bound

to take the shares from the coapeny, and to pay
:oi thef on calls duly mads 1ike any other ahare-
older, )

tiemlar the provisions of Seots, 2

"The terms of the dct of 19296 ’aﬁ -i.:;_’par-' -
a ’

leave no doubt, in ths cass of a company limit-
sd by sharss, about the oblisation of share-

- helders to pay to the company the full emount
of their shayes. The words of ths section limit-
ing tha liability of cembers to *the amount un- .
EM on their shares,' oan only mean, as Loxd

n polnted out in the Coragum oasge,

etisughte :
- {1893) A. C. 1,5, that the liability of the mn-
bay cmiinues so long as anything remains un-
paid én his shares. Hothing but plmnthand pay-

 ment in full, cen put an end to the liad

*But all this legieletion,’said his lordship ,

Oont Te
niz

- d4vid
gorided limits are reached

1.4, ‘procesds on ths footing of recog-
"&0d maintaining the 1iability of the in-
mamber v the conpuq mnnm Ire~-

From the foregoing 1t appsars that the stok owne-

ed Dy the mexbers up to the full amount of the par valud,
whather fully paid or lrrtuny paid with a fraction re-
g

mining dublect to ca

is not redically dAifferant fram

gubscribsé stock in this jurisdiection, anl the snclusion
of the Tull amount of the stook 1ssusd¢ by this coxpomation
will only place it upon the same footing and bamis with

cthar co

rporations as the statude is applied by the Seo-

retary of State's africe.

#“ith refarence to rrepoaynents in respect of future

ocalls, Falmer'’s Company Law, 15th R:ition, stutes &t pags
146 a8 follows: : :

"Phe articles of & company usually contain

& olsuse similar to Clause 16 of Teable 4., em~
rowering ths directors %0 recdiwe from any member
mbney in advance of o=lls, on the rmsn;g that

13¢€
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intearest is to be paid thereon whilst in ad-
vancs, This is an Sxtremsly ismportant power
and one which is frequently sxsraised. 1t
is in tha nature of a trust $o de Lfully
sxeroised for the bsoafit of the »

- and acooxdingly tha direetors should
receive money in sdvanos when, in thir Judg-
mant, the sans ocan bs advantageously used
for the purpesss of the ompeny, and ths mte
of intereat should not be exestisive, Punla,
Jsckson and WVhyte's case élm + 9 Che B 352;
In ve Tyls Yorks, 44 Ch. D, 586, Henos, where
directora undsr a powar of thise kind paid up
in sdvancs thair own shares, and the same day
aprropriated the amount in payusnt of theiy
fess, the doapany being insolwent, it was hald,
that the transaoction, not being bona fide, was
insffeotual, and that the dSrectors remained
1isble on thelr sharea, Sykes' case, 13 3q.
255, Bes, howaver, Hason's,kc. gase, re
Liverpool %o¢. Insursnae Coi, 40 ¥, 37¢3 ln
re A, ¥oods, Snip's ¥oodite Frotection Oo.,
2 Meg. C, Xk, 1&; also ¥ Dismont “in-
ing Co., (1893) 3 Oh, 95. "It has now been:
dattled Dy the House of Lords that whers monsy
is paid dp in advance under suck a clauss on -
the footing that it {s to carry intereast, sush
interest 13 to be paid whether thers arsor
are not profits for the payment thereof, Ir
there are no profits, or the profitas are insuf-
ficient, then the company must pay cut of ctz;
ital, and thare is nothing ultre vires in this.
Loek V. ueensland, &e. Mortgage Co., (1896)

A, G, 461, 167, ¥%hers capital has been paid
up iz advance it ranka for Pepayment in a winéd-
ing-ap prima facie Lefors ompital not paid up
in sdvanos, Hauds, ¥a Parte, 6 Ch, 4pp. 513
m‘ﬂﬁlﬂ. 29, 0005 ‘1392) 3 %. 165; e
Exghange Drapary Coe, 38 Ch. Us 171e “he ooa-

- pany i3 not entitled to repay the amount sdvanced
8t any time ngeinst the wish of the sharsholder
in the sbgence of & duly sanationed reduetion of
capital., London and Korthern 8, Y “0. ¥v. Faramsr,
Ve Ne (19143 2003 111 L.9, 204.°

1t is also atated in Lock snd Trotamn v, Queens
land Investment and Land Mortgags %Q. Ltey (1396‘! LeH.AoCo
Pe ‘61. that: : - ’
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"icy Lords, I agres, -sction 7 of Tabls A
autliorizes the dirsciors of a company limited
by shares to agree with any membar for an ade
vance of money on ths terma that the monsy so
advanced is to bs sprlied in discharge of the
membar's 1iability on his shares whan and asg
thet 1i=bility ripens intc a debt pressntly
payadble, and that in the meantims the msmber
is to bg entitled to intercat on ths advanes
as if he were an ordinary creditor of the ocom-
pany. <The interest is #0 be due to him Sn the
charactsr of orsditor, not in his character as
mmber e e .r" - T

The member's advancensnt against future calls on
his stock liability does not in any way reduce the amount of
capital stock of the comupany, although until g call is made
the prepayment hears interest, instead of sharing in the divi-
dends, The money thus advanced by the stoockholders against gheir
1iability on their stock; contributas just as much to the busi-~
ness potency of the company and rerressnte a part of the actual
available working capital of the company attribinble to capitel
stock, whather charaocterized as a prapaymant on future calls
or & present payment on ths stock in complets discharge of lia-
bility for the unpaid stock or subseripdion. '

Apn additional considerution arises, huwever, wisih
referance to the Taxas Tax Statuts, besaugs of the fact that
Articls 7084, as amended, inclulies outstanding dbonds, notes
and debentures maturing oneyear ‘or more from date of issue,
us a part of the taxeble capitsl of the corporation. Im this
case the members® unpaid liabllity on their etoek has bean
rledged by the comrany as sectrity for its debentures issued
amourting to $340,656,00 and it is sugsested by the company
thet if a call should be made upon thes unpaid portion of the
stock, a corresponding amount of the debentures for which they
are sscurity must also be paid up end for that reason the
. 4inclusion of both callabla capital and the 8ebentures wesults

in a duplicate capitalizatioca. . o

1f the necaacity for retiring the debsntures upon
calling io the underlying csllsble capltal, which 1z security
therefor, arose out of tha fact that the debenturs holders
would rrobably demand additiénal security to replace tis
pledged stock, this would not be necessarily trus. Howsever,
we find ths following prevision in the compsny's Articles of
Assccistion: '

"The totel issug of suehkbands and deben~
tures shall hot at any time axcead the amount of
unpaid capital . . . " '

138
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' Decause of this provision, the necessity for re-
duoing the dedentures when & osll i: made upo: unpaid capital
is besel upon the limitation upon the compeny's eutkority to
ispue bondg and dedentures end fizes a maximum capitalization
" of both stock and debenturas in the ampunt of the par value
of the subscribad stock. Under these circumstanses, thefull

amount of the nno‘.'ﬂnins anllohlas sanitanl and ths sutatand.

RS AR W W & —aany y-'—‘.' Ay ¥

ing acbcntm: woum ruult in altt.ing up & t.mhlu upi.tul
in excess of the maxiaum linit whiech the corporation would
bs suthorized t¢ reach under 1ts chaxfer and the laws of its
domioile, and 1t ia our opinion that to this extent it would
in feot result in a dug:ieauon of capitul not contemplated
by the franockise tax tute.

It is our o huon that the tsxable capital of the
mtador Land and Cattle Company, Ltd., for the purposs of -
caloulating the oorporaunn'a permic riling fee should be
aceepted on §1,461,000,00, being the full amount of tha
ghares lubscrifn and in the hands of stockholders.

Binos the franchiss tax is basaed upon capital stook,
sirplus and undivided profita, end notss, bende and debentures
other than thosae mnaturing lsss than one yesr from date of
fssue, and we 40 not lave all of thase figures Wefore us we
cannot staie the exses amount of taxable ocapital upon whieh
the franchise tax should be based, however, o trust that the
above discussion will spable you to cospute the tax,

Yours very truly
ATTOREAY GEWERAL OF TRXAS

By {Z3zned)
Cecil C, Cammaok
Assigtant,

AFTRCVED APR 13 1940
{Signed) Gayald ¥, Menn
APICRNSY GZMERAL OF TRXAS
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